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Federal Comsnun . o S nission
Office of the Secretary

Re: Notice of Ex Parte Presentation in WC Docket No. 05-337

Dear Ms. Dortch:

Yesterday Mr. Joseph Young, Ms. Anna Sokolin-Maimon and 1, on behalf of Mediacom
Communications Corporation and MCC Telephony [collectively “Mediacom™]|, met with Tom
Navin, Jeremy Marcus, Randy Clarke and Jennifer McKee in the Wireline Competition Bureau
regarding the forbearance and waiver petitions filed by lowa Telecommunications Services, Inc.
in the above-referenced proceeding. The attached submission, which was distributed at the
meeting, summarizes the points raised by Mediacom.

If you have any questions, please do not hesitate to contact me by telephone at 202-342-

8620,
Altachment
ce: Randy Clark

Jeremy Marcus
Tom Navin
Jenmfer McKee
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SUBMISSION OF MEDIACOM COMMUNICATIONS AND MCC TELEPHONY
REGARDING FORBEARANCE/ WAIVER PETITIONS FILED BY [OWA TELECOM
WC DOCKET NO. 05-337

I. THE IOWA TELECOM PETITIONS DO NOT OFFER A SUFFICIENT LEGAL
BASIS FOR THE RELIEF IT SEEKS

A. lowa Telecom is a rural ILEC seeking to be affirmatively reclassified as a non-rural
ILEC solely for USF distribution purposes.

B. The FCC cannot achieve that result through Section 10 forbearance authority.
Forbearing from applying rural ILEC regulations will not result in lowa Telecom
qualifying as a non-rural ILEC. E.g., Federal-State Joint Board on Universal Service, 20
FCC Red 19731, n.4 (2005) (NPRM) (“[t]he term ‘non-rural carriers’ refers to incumbent
local exchange carriers that do not meet the statutory definition of a rural telephone
company”). Forbearance does not change the fact that lowa Telecom meets the statutory
definition of a rural telco.

C. Forbearance means “to desist from” or “cease.” AT&T, Inc. v. FCC, 452 F.3d 830,
834 (D.C. Cir. 2006). The FCC cannot use forbearance authority to both remove a carrier
from one classification and affirmatively place it into another classification. lowa
Telecom i1s asking the FCC to improperly use its forbearance authority as a substitute for
nolice-and-comment rulemaking.

D. The FCC’s generic waiver authority under FCC Rule 1.3 also cannot reach the result
requested by JTowa Telecom. Iowa Telecom cannot identify any agency rule that, if
waived, would result in lowa Telecom qualifying as a non-rural [LEC.

E. lowa Telecom needs the FCC to adopt new rules in order to achieve the result it
wants. The FCC has a pending rulemaking proceeding (CC Docket No. 96-45 & WC
Docket No. 05-337) in which it is considering the policy issue raised by lowa Telecom.
It would be arbitrary, unjust and harmful to prejudge that rulemaking proceeding by
reclassifying lowa Telecom as a non-rural ILEC for USF purposes.

F. Towa Telecom has offered no mechanism to “true up” its USE subsidies in the event
the FCC adopts a new permanent rule that would result in lower USF payments for lowa
Telecom that it would receive under the current rules applicable to non-rural ILECs.

[I. THE IOWA TELECOM PETITION WOULD BURDEN THE USF PROGRAM AND
IS CONTRARY TO THE PUBLIC INTEREST

A. lowa Telecom cannot meet the “public interest” test because granting its petition
would increase the size of the USF by an estimated $22.2 million. Given serious
concerns expressed by the FCC and others over the size of the USF, there 1s no
Justification for bestowing this amount on Iowa Telecom.
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B. The Iowa Telecom petition is flatly inconsistent with the proposal to cap USF
distributions for competitive ETCs. It is inherently arbitrary, and would undermine
competition, to subject new entrants in lowa to a USF cap while lowa Telecom receives a
$22.2 million windfall through the equivalent of a rule change.

C. There is nothing unique about lowa Telecom vis-a-vis the Federal USF program.
Other rural ILECs would seek the same relief, and the total USF burden would far exceed
$22.2 million.

D. It 1s improper under current FCC rules for lowa Telecom to use USF funds to build
broadband infrastructure. For example, Qwest recognized the need for a new rule to use
USF funds for this purpose when it proposed to free-up USF subsidies for broadband
build-out. See Ex Parte Letter from M. Newman, Qwest, to M. Dortch, FCC (June 29,
2007) (CC Docket No. 96-45).

HI. [OWA TELECOM HAS NOT MET ITS BURDEN OF PROOF

A. Towa Telecom offers no evidence justifying granting the petition. lowa Telecom
boasts (App. at 16 n.52) that it has invested many tens of millions of dollars in what it
describes as an “aggressive network investment plan” since 2000. According to the IUB,
95% of rural communities in lowa now have high-speed Internet access. Towa Telecom
has distributed significant dividends to sharcholders each year (e.g., $50 million in 2005),
and it currently pays a dividend in excess of 7%. Towa Telecom is capable of fully
supporting infrastructure development under its current business model without being
reclassified as a non-rural TLEC.

B. lowa Telecom has not identified the specific infrastructure it would build-out with
this subsidy, nor shown that it lacks the financial ability to build-out infrastructure
without this subsidy.

C. In 2002 the FCC granted access charge forbearance to lowa Telecom, which Iowa
Telecom said would “fully” address its need for additional funds for infrastructure build-
out. In 2003 Towa Telecom benefited from special legislation (the lowa Broadband
Initiative) permitting it to impose a $2/line per month charge on subscribers for two years
to fund broadband infrastructure build-out. This new forbearance request is a third bite at
the apple.

D. New entrants have invested many millions of dollars in their own infrastructure in
[owa without any USF subsidies. Mediacom has invested over $300 million to build
new infrastructure in Iowa since 2001 without the benefit of any USF subsidies.
Mediacom fulfilled its commitment to local franchise authorities in lowa to build-out
broadband infrastructure within 36 months, in many cases in less than half the
promised time.
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